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A successful party to litigation will likely wish to try and recover its legal costs.

The general rule is that legal costs follow the event, with the 'loser' being ordered to pay the 'winner's' legal costs. However, in more
complex litigation, parties can (and often do) win and lose on different issues. Deciding an overall winner can be difficult. The Royal
Court has previously noted that it is a mistake to strain to try to label one party as the 'winner' and one as the 'loser' when the complexity
or other circumstances of the litigation do not readily lend themselves to analysis in these terms. Consequently, the Royal Court has
adopted a more flexible issue-based assessment as to who should be ordered to pay legal costs.

Unless a party's costs have been awarded by way of summary assessment (a process reserved for interlocutory (non-final) hearings
lasting no longer than one day), a costs order will be made on the standard or indemnity basis.

A payment on account of a party's costs can be made (typically requiring the payment of a percentage of a party's costs within a few
weeks) but, crucially, neither a standard nor indemnity costs order specifies an amount to be paid. That is up to the Judicial Greffier, the
clerk to the Royal Court, who will tax the receiving party's costs, having regard for the basis of the costs order made and the
submissions of the relevant parties.

The Judicial Greffier's approach to taxation on the standard and indemnity basis, respectively, is set out in the Royal Court Rules 2004
(as amended), as follows.

On a taxation of costs on the standard basis there shall be allowed a reasonable amount in respect of all costs reasonably incurred and
any doubts which the Judicial Greffier may have as to whether the costs were reasonably incurred or were reasonable in amount shall
be resolved in favour of the paying party.
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A payment on account of a party's costs can be made (typically requiring the payment of a percentage of a party's costs within a few
weeks) but, crucially, neither a standard nor indemnity costs order specifies an amount to be paid. That is up to the Judicial Greffier, the
clerk to the Royal Court, who will tax the receiving party's costs, having regard for the basis of the costs order made and the
submissions of the relevant parties.

The Judicial Greffier's approach to taxation on the standard and indemnity basis, respectively, is set out in the Royal Court Rules 2004
(as amended), as follows.

On a taxation of costs on the standard basis there shall be allowed a reasonable amount in respect of all costs reasonably incurred and
any doubts which the Judicial Greffier may have as to whether the costs were reasonably incurred or were reasonable in amount shall
be resolved in favour of the paying party.

On a taxation of costs on the indemnity basis, all costs shall be allowed except insofar as they are of an unreasonable amount or have
been unreasonably incurred and any doubts which the Judicial Greffier may have as to whether the costs were reasonably incurred or
were reasonable in amount shall be resolved in favour of the receiving party.

An indemnity costs order is an exceptional order. If the Royal Court is being asked to make one, the key question is whether there is
something in the conduct of the action of the other party or the circumstances of the case which takes the case out of the norm,
recognising that there will nearly always need to be a clear demonstration of a degree of unreasonableness on the part of the other
party. It is evidence of unreasonableness which is the hallmark of an award on the indemnity basis.

Costs are routinely awarded 'of and incidental to these proceedings' (on a standard or indemnity basis) so that a successful party is not
limited to claiming its costs of only attending the hearing(s), for example – legal proceedings can be commenced months or years after
they were originally intimated. However, the ambit of this type of award has remained somewhat uncertain until very recently.

The Royal Court, relying on Re Gibson’s Settlement Trusts [1981] 1 All E R 233 and Official Solicitor v Clore [1984] JJ 81, noted as
follows.

per se



www.collascrill.com

BVI | Cayman | Guernsey | Jersey | London

This note is a summary of the subject and is provided for information only. It does not purport to give specific legal advice, and before acting, further advice should always
be sought. Whilst every care has been taken in producing this note neither the author nor Collas Crill shall be liable for any errors, misprint or misinterpretation of any of the
matters set out in it. All copyright in this material belongs to Collas Crill.
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The Royal Court, relying on Re Gibson’s Settlement Trusts [1981] 1 All E R 233 and Official Solicitor v Clore [1984] JJ 81, noted as
follows.

per se

Therefore, in order to decide whether costs are ‘incidental’ to proceedings, it is ultimately necessary to identify the proceedings in
question and the nature of those proceedings (i.e. what is being claimed, what are the proceedings about and are the costs really
connected to the same).

The Royal Court's clarification is a very welcome addition to Jersey's flexible and pragmatic costs regime which is intended, like
everything else, to do justice between the parties.
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