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The Jersey Financial Services Commission (JFSC) has published guidance on how ICOs will be approved in Jersey through existing
laws and regulation, which has been endorsed by the Jersey government.

As with all Jersey companies, a proposed ICO issuing company will require a consent from the Jersey Companies Registry under the
Control of Borrowing (Jersey) Order 1958 (COBO), and in considering an application the Registry will have regard to the Registry's
Processing Statement (RPS) and the Sound Business Practice Policy (SBPP). In addition to publishing the Guidance, the JFSC has
published updated versions of the RPS and the SBPP to specifically address ICOs, and the approach that the JFSC will take in
considering applications to form an ICO issuer in Jersey.

In due course, the JFSC will be issuing a new standard application form that will need to be completed in respect of all ICO issuers.

The Guidance relates only to the treatment of ICOs under COBO (and the related the RPS and SBPP), and further Jersey legal and
regulatory matters will need to be considered. In this regard, our previous briefing summarises some of the other Jersey legal and
regulatory matters that will need to be considered when conducting an ICO from Jersey. This can be accessed here.

The Guidance provides that, as a general rule, Jersey based ICO issuers will be required to be incorporated in Jersey and
administered through a licensed corporate service provider in Jersey (CSP). The Guidance therefore contains requirements applicable
to both: (a) the ICO issuer; and (b) the CSP.

An application to the JFSC will need to address whether the tokens are a "security" or not for the purposes of COBO. If the tokens are
a "security", then in the absence of an exemption an additional consent under COBO will be required for the issue of "securities" other
than shares. If the tokens are not a "security", then the additional COBO consent will not be required and the JFSC may consider
relaxing some of the conditions that are set out in the Guidance.

In classifying an ICO, the Guidance provides that the JFSC will review ICO issuer applications with a focus on the economic functions
and purpose of the token to be issued and in particular, whether the tokens are tradeable or transferable. The definition of "security" in
COBO is broad, and the Guidance states that a token will be considered a security token for Jersey law purposes if it has
characteristics usually associated with an equity or debt security, including:
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If a token is deemed not to be a security token, it will typically be either:

To ensure consistency and provide a streamlined COBO application process, the Guidance requires all ICO issuers to:

As with all new incorporations, the JFSC has reserved the right to consider each application on its own merits, so whilst the conditions
set out above offer helpful guidance on the approach the JFSC is likely to take, they are by no means definitive.

The Guidance provides that an application under COBO in respect of an ICO issuer must be accompanied by analysis prepared by a
Jersey law firm outlining:
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If a token is deemed not to be a security token, it will typically be either:

To ensure consistency and provide a streamlined COBO application process, the Guidance requires all ICO issuers to:

As with all new incorporations, the JFSC has reserved the right to consider each application on its own merits, so whilst the conditions
set out above offer helpful guidance on the approach the JFSC is likely to take, they are by no means definitive.

The Guidance provides that an application under COBO in respect of an ICO issuer must be accompanied by analysis prepared by a
Jersey law firm outlining:

The Guidance provides that prior to a Jersey CSP agreeing to act as the administrator of an ICO, and on an ongoing basis, it must
take steps to satisfy itself as to a number of factors, including:

The Guidance also summarises the JFSC's expectations in relation to ICO issuers mitigating the risk of anti-money laundering and
countering the financing of terrorism.

The Guidance provides that an ICO issuer must take appropriate steps to mitigate and manage the risks of retail investors investing
inappropriately in ICOs. In this regard, the Guidance contains a safe harbour process, including an approved risk warning that must be
actively confirmed by each investor as being understood and accepted.
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The Guidance provides that prior to a Jersey CSP agreeing to act as the administrator of an ICO, and on an ongoing basis, it must
take steps to satisfy itself as to a number of factors, including:

The Guidance also summarises the JFSC's expectations in relation to ICO issuers mitigating the risk of anti-money laundering and
countering the financing of terrorism.

The Guidance provides that an ICO issuer must take appropriate steps to mitigate and manage the risks of retail investors investing
inappropriately in ICOs. In this regard, the Guidance contains a safe harbour process, including an approved risk warning that must be
actively confirmed by each investor as being understood and accepted.

All marketing materials must be clear and fair containing prescribed wording in respect of the role of the JFSC in approving the ICO. In
particular, the JFSC does not "regulate" an ICO issuer, as such. However, the approval procedure set out in the Guidance mandates a
set of conditions designed to ensure that the issuer meets specific standards in terms of governance, investor disclosure, anti-money
laundering and countering the financing of terrorism.

The offering document must comply with the content requirements set out in the Companies (General Provisions) (Jersey) Order 2002,
and contain the specific statements set out in the Guidance. Prior to issuance of any tokens the JFSC must confirm that it has no
objection to the issue of the offer document.

The Guidance provides certain ongoing requirements:

You can access the JFSC's policy statement here.

If you have any further questions on this topic, please get in touch.

https://www.jerseyfsc.org/media/1999/gn-ico-july-2018.pdf
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